INFORMATIVE NOTE 
on the draft Government Decision on amending and supplementing 
the Model-Regulation for the municipal enterprise 
I. THE CONDITIONS THAT HAVE DETERMINED THE DEVELOPMENT OF THE DRAFT AND THE OBJECTIVES PURSUED THROUGH THE IMPLEMENTATION OF THE NEW REGULATIONS 
In Article 109 of the Constitution of the Republic of Moldova are enshrined the basic local public administration principles: the principle of local self-government, decentralisation of public services, eligibility of local public administration authorities and consulting the citizens on issues of special local interest. The Supreme Law stipulates that the relations between the local public authorities are based on the principles of autonomy, legality and cooperation in solving common issues (Article 113 (3)).
The aforementioned constitutional principles are elaborated in the Law on local public administration, the Law on administrative decentralisation and the Law on approving the National Decentralisation Strategy and the Action Plan for implementing the 2012-2015 National Decentralisation Strategy, which reiterates the local self-government principles, at the same time encouraging the establishment and development of joint partnerships in solving issues at local level.
Thus, Article 14 (1) j) of the Law no. 436 dated 28 December 2006 on the local public administration provides empowers the local council to decide, under the law, on the association with other local public authorities (LPAs), including from abroad, to perform works and services of public interest, promote and protect the interests of LPAs, and cooperate with domestic and foreign economic operators and public organisations to implement certain actions or works of common interest. Similarly, Article 43 (1) t) of the same law entitles the district council to decide on the association with other local public administration authorities in providing local public services. However, unlike the legislation of other countries such as: the Czech Republic, Romania, Poland, France, which provides for specific forms through which LPAs can associate, the Moldovan legislation does not provide such forms.
Thus, having analysed various applicable bylaws, we have concluded that local public authorities can cooperate and may create associations of different legal-organisational forms provided by the private law such as: companies, associations (unions of legal entities) as well as by concluding agreements (without creating a legal entity).
However, the practice suggests that companies are complex forms that require a lot of operations and additional costs both for their registration and operation. For example, when registering a joint stock company, the in-kind contribution needs to be valued by an independent valuer, shares need to be  registered with the National Financial Markets Commission, different registers should be kept (for shares and shareholders, other securities) which generates substantive costs. Thus, these legal-organisational forms are inappropriate when associations are created by small communities that are unable to attract and maintain all needed forms of expertise and to pay the cost of services provided by the law.   

In such circumstances, to help develop the inter-municipality cooperation to build the LPAs’ capacity and provide them with instruments to boost the local development process, including by use of appropriate territorial cooperation forms and concepts, it is proposed amending and supplementing the Government Decision no. 387 dated 6 June 1994 on the approval of the Model-Regulation of the municipal enterprise to allow for the economic operator that is organised as a municipal enterprise to be established jointly by several LPAs in various administrative territorial units. However, the current Regulation does not allow for the municipal enterprise to have several founders. The argument that the municipal enterprises may form unions, may be founders of companies etc. is not an optimal solution and an alternative because, besides the aforementioned arguments, it requires registering an enterprise in each community, doubling, tripling (depending on the number of municipalities that cooperate) the operating expenses, respectively.
Such a solution is preferred over other scenarios because the legal-organisational form of the municipal enterprise is a form already known by the LPAs, which is simple to manage and does not require high administrative costs for registration and operation.
II. MAIN PROVISIONS
1. The draft envisages the amendment of several sections in the Model-Regulation, under which it is proposed that the municipal enterprise be funded jointly by several LPAs. These amendments are proposed throughout the text of the Regulation (see, for example, sections 1, 6, 9, 10, 11, 13, 14, etc.).
2. In Section 9 of the Model-Regulation, which provides for the documents necessary for the registration of the municipal enterprise, along with the decision of the founder/founders on the formation of the enterprise, the enterprise statute approved by the founder/founders, it is proposed to add one more document needed for enterprises formed by several founders: contract of incorporation. This document is required for enterprises where there are several founders to regulate the relations between them before the enterprise is registered. Thus, after registration, the enterprise’s activity shall be governed by the statute, which, after registration, shall take precedence over the contract of incorporation.
3. In the context of the amendments proposed to Section 9 on the contract of incorporation, it is proposed adding a new Section 101 to the Regulation that will establish the basic elements which must be included in the contract of incorporation, namely:
“The Contract of incorporation shall be approved by the Local/District Council and should include:
1) the name of founders;
2) the name and address of the municipal enterprise;
3) the purpose and object of the municipal enterprise activity;
4) the size of each founder’s contribution in the creation of the assets of the municipal enterprise and the period of time during which it is transmitted under management;

5) the duties and responsibilities of founders;
6) the person authorised to submit the application for the registration of the municipal enterprise.”

4. The proposed amendments to Section 16 refer to the establishment of a new structure within municipal enterprises founded by several ATUs/founders: the board of directors. The details of the board of directors’ activity and decision-making method shall be established in the enterprise statute adopted in each case by the founders. The founders shall be able to choose between the principles of “one board member - one vote” or based on the contribution to the creation of social capital of the enterprise.
5. Paragraph 17 shall be supplemented with a new provision which shall state “where there are several founders, the individual employment contract shall be concluded based on a decision of the board of directors”. This provision is needed because unlike in companies with one founder the manager/leader must be hired by a joint management body in companies with several founders.
III. ECONOMIC AND FINANCIAL RATIONALE

The implementation of the draft provisions requires no additional expenditures from the state budget or from the budgets of the administrative-territorial units.
IV. REGULATORY IMPACT ANALYSIS
The implementation of this draft Law can provide substantial economic and social benefits to local communities:
· The organisation of a new public service to be provided in several communities will increase the number of users, which naturally should lead to a decrease in the service costs;
· The increased number of users is likely to improve the quality of the public service to be provided;
· This instrument compensates for the insufficient funds available to the local administration and the lack of specialised personnel able to attract funding;
· The creation of joint municipal enterprises by several ATUs will reduce the allocations from the budget of the communities participating in the organisation of the service;
· The creation of joint municipal enterprises will enable some communities to provide public services which they previously could not establish due to the lack of financial resources.
The analysis of true statistics on economic and financial situation of communities in Moldova has shown that regardless of the amount of the state support provided to the local budget; the size of the local budget, the demographic situation, and the number of local businesses, all municipalities potentially need inter-municipality partnerships to address the issues related to infrastructure development and maintenance. This conclusion applies even more to municipalities where the demographic component and/or small business development is low.

Possible fields where inter-municipality cooperation could be implemented by creating joint municipal enterprises are: roads; water supply and sanitation; and waste management. Thus, the availability of a functional network of local roads, their connection with the national and international roads are an invaluable socio-economic asset for the communities, and their proper construction and maintenance, including through the joint efforts of several communities should bring multiple benefits to the society. Water supply and sanitation and waste management are the fields where inter-municipality cooperation could be one of the main solutions. Moreover, the solving, even partial, of the many problems in these fields would increase the attractiveness of the rural areas through the improvement of environment (waste) and of public health (water supply and sanitation).
Based on the aforementioned, it is proposed to adopt this draft Government Decision.
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